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ABSTRACT 


Therapeutic Jurisprudence is a major force in the contemporary justice 
system, with its principles informing the practice of drug courts, family 
violence courts, mental health courts and other solution-focused courts 
and increasingly, mainstream judging. It values practices that support 
offenders’ internal mechanisms of change. 

The use of the self-development technique, Transcendental 
Meditation in offender rehabilitation is also based on the concept that 
individuals have unique healing mechanisms within. The practice of this 
technique produces a unique state of restful alertness, releasing stress, 
creating greater orderliness in the brain and promoting healing. Research 
has found that the technique promotes psychological growth and 
decreased recidivism in offenders. 

While deserving of wider use in society for the prevention of criminal 
tendencies and the rehabilitation of offenders, the Transcendental 
Meditation technique can be used in conjunction with therapeutic 
jurisprudence based programs. A project based in Geraldton, Western 
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Australia, illustrated how the use of both the Transcendental Meditation 
technique and therapeutic jurisprudence can promote offender 
rehabilitation. 


INTRODUCTION 


Contemporary justice systems are adapting to the use of more 
comprehensive, psychologically optimal and emotionally intelligent 
means of dealing with conflict! This does not mean that common law 
systems are abandoning their adversarial models or that civil law systems 
are abandoning their inquisitorial approach. It does mean that new 
processes are being added to the range of existing processes—such as in 
the use of mediation in civil, criminal and family law cases and the 
establishment of special intervention courts or lists to address broader 
issues underlying legal problems where such an intervention is consistent 
with other justice system principles. 

This development has been called “non-adversarial justice” or “the 
comprehensive law movement.? It comprises diverse approaches to 
understanding the law and various practices related to conflict resolution 
within the justice system and, in some cases such as mediation and 
restorative justice, in the broader community. These approaches include 
therapeutic jurisprudence, restorative justice, creative problem solving, 
holistic approaches to the law, preventive law, mediation, collaborative 
practice, Indigenous sentencing courts and special intervention courts. 

This paper concerns two of these approaches—therapeutic 
jurisprudence and special intervention courts. Therapeutic jurisprudence 
has been called the “jurisprudence of healing’? and a more emotionally 
intelligent approach to the law.‘ It is of particular relevance to special 
intervention courts, which, when established in the criminal jurisdiction, 


1 S Daicoff, “The Role of Therapeutic Jurisprudence in the Comprehensive Law 
Movement” in D Stolle, D Wexler and B Winick (eds) Practicing Therapeutic 
Jurisprudence: Law as a Helping Profession (Carolina Academic Press, Durham, 2000); 
M King, A Freiberg, B Batagol and R Hyams, Non-Adversarial Justice (Federation Press, 
2nd ed, Sydney, 2014). 

2 Daicoff, n 1; King et al, n 1. 

3 M Perlin, “A Law of Healing” (2000) 68 U Cin L Rev 407. 

4M King, “Restorative Justice, Therapeutic Jurisprudence and the Rise of Emotionally 
Intelligent Justice” (2008) 32 Melbourne Univ Law R 1096. 
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aim to promote the healing of offenders in order to prevent or reduce their 
recidivism. 

Another development within justice systems has been a willingness to 
use practices from other traditions in order to promote rehabilitation. The 
first drug court and some subsequent drug courts have used acupuncture, 
a practice from Traditional Chinese Medicine, as a treatment modality.” 
Over a number of decades various criminal justice systems have had 
meditation programs available for offenders. For example, for over 40 
years the Transcendental Meditation technique, founded by Maharishi 
Mahesh Yogi, has been used in prison systems to promote psychological 
development of offenders and their decreased recidivism and has also 
been used in several court-based programs.® 

The Transcendental Meditation technique is a modality of Maharishi 
Vedic Science which has brought to light the various disciplines of the age- 
old Vedic tradition of India. Maharishi Vedic Science has applications to 
health, education, architecture, town planning, government, the arts, the 
law and other disciplines. In the West, the main area of its application to 
the discipline of law has been in the area of offender rehabilitation and 
crime prevention although there has been some work done in relation to 
its application to natural law theory within jurisprudence.’ 

This paper explores a unique court based program established in the 
Western Australian regional city of Geraldton, some 420 kilometres north 
of the state capital, Perth, that brought together features of special 
intervention courts and therapeutic jurisprudence and the use of the 
Transcendental Meditation technique by offenders in a collaborative 
approach between the court and court stakeholders. It suggests that there 
is a commonality between the use of therapeutic jurisprudence and the use 
of the Transcendental Meditation technique in offender rehabilitation in 
that both support internal mechanisms for positive behavioural change 
albeit the former uses external processes whereas the latter involves a 
technique people practise internally. The paper argues that both methods 


5 Bureau of Justice Assistance and American University School of Public Affairs, 
Effectiveness of Acupuncture as an Adjunct to Substance Abuse Treatment: Summary 
of Recent Research Findings (BJA Drug Court Technical Assistance Project, 2011). 

6 See generally: C Alexander, K Walton, D Orme-Johnson, R Goodman and N Pallone, 
Transcendental Meditation in Criminal Rehabilitation and Crime Prevention (Haworth 
Press, Philadelphia, 2003). 

7M King, "Natural Law and the Bhagavad-Gita: The Vedic Concept of Natural Law" 
(2003) 16 Ratio Juris 399. 
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used together promoted increased offender wellbeing and supported 
mechanisms necessary for offender rehabilitation and that such an 
approach deserves further use within the justice system. 


THERAPEUTIC JURISPRUDENCE AND THE JUSTICE SYSTEM 


Therapeutic jurisprudence asserts that, when consistent with the values it 
seeks to promote, the justice system can promote psychological wellbeing 
of those coming before it by using findings from the behavioural sciences 
to modify its processes for this purpose. Where the justice system is 
concerned with promoting positive behavioural change—such as in the 
rehabilitation of offenders—therapeutic jurisprudence favours processes 
that support internal change mechanisms rather than those that use 
external pressures—such as the threat of imprisonment—to seek to 
modify behaviour. The most prominent example of its application is in 
drug courts, mental health courts, family violence courts and community 
courts—known as “solution-focused” or “problem-solving courts”—which 
seek to promote offender rehabilitation by encouraging offenders to 
address their underlying issues with the support of the court and often a 
court team.? 

Therapeutic jurisprudence was developed in the 1980s by US law 
professors David Wexler and Bruce Winick arising out of their scholarship 
in mental health law.!° Therapeutic jurisprudence is not a theory, a 
philosophy or an uncritical campaign to use the state as a therapeutic 
mechanism; rather, it is a way of looking at or studying the law. It asserts 
that laws, legal processes and legal actors (such as judges, magistrates, 
lawyers and police) affect the wellbeing of people coming into comment 
with them—such as litigants, accused people, jurors, the community and 


8 D Wexler and B Winick (eds), Law in a Therapeutic Key (Carolina Academic Press, 
Durham, 1996; King et al, n 1, ch 2. 

9 Special intervention courts are called “problem-solving courts” because they seek to 
solve the issues underlying the legal problem. Others have suggested that the better 
term is “solution-focused courts” as it is not the role of courts to solve such problems 
for people but there is a role in appropriate cases to facilitate their resolution, that is, 
to focus on using processes inspired by therapeutic jurisprudence that promote 
participants solving their own problems: M King, "Should Problem-Solving Courts be 
Solution-Focused Courts?" (2011) 80 Rev Jur UPR 1005. 

10 Wexler and Winick, n 8; King et al, n 1, ch 2. 
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the legal actors themselves.!! The effect may be positive, negative or 
neutral. Although the application of therapeutic jurisprudence to solution- 
focused courts has attracted the most interest of practitioners and 
scholars, it has potential application to all areas of the law.12 

While therapeutic jurisprudence suggests that, as far as possible, the 
law should minimise any negative effect on wellbeing, it does not propose 
that the therapeutic effect of law should be paramount in all cases.13 In 
some case, it may well be paramount—such as where a court orders a first 
time offender convicted of a burglary committed to feed an illicit drug 
habit to participate in rehabilitation programs while engaging in a 
community based order or admits the offender to a drug court program. In 
other cases, the offending may be so severe that the protection of the 
community may require the court to sentence the offender to a term of 
imprisonment rather than impose a sentence oriented primarily towards 
rehabilitation. Yet, even when other considerations trump therapeutic 
considerations, therapeutic jurisprudence considers that the processes 
can be implemented in a therapeutic manner—such as when a judge 
sentencing an offender to imprisonment treats the offender with respect, 
highlights the positive aspects of the offender as well as the offending and 
provides the offender some hope for the future. 

The practices valued by therapeutic jurisprudence revolve around 
principles such as autonomy, motivation, empathy and self-efficacy as well 
as principles promoted by procedural justice such as voice, validation, 
respect and trust.!* Procedural justice suggests that an individual is more 
likely to respect the decision of a person in authority such as a court if they 
feel that they have been listened to by someone who is genuinely 
interested in them, that the person in authority took their story into 
account when making their decision and treated them with respect and 
respected their human rights.!5 Therapeutic jurisprudence therefore 
advocates practices that take this approach. 


1 Wexler and Winick, n 8; King et al, n 1, ch 2. 

2 Wexler and Winick, n 8. 

3 D Wexler and B Winick, “Therapeutic Jurisprudence as a New Research Tool” in D 
Wexler and B Winick (eds) Essays in Therapeutic Jurisprudence (Carolina Academic 
Press, Durham, 1991) p xi. 

4B Winick and D Wexler (eds), Judging in a Therapeutic Key (Carolina Academic Press, 
Durham, 2003); 

5 T Tyler, “The Psychological Consequences of Judicial Procedures: Implications for Civil 
Commitment Hearings” in Wexler and Winick, n 8; A Ronner, “Songs of Validation, 
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As to autonomy, therapeutic jurisprudence favours laws and legal 
practices that promote the individual's ability to choose rather than those 
that compel the individual to act in a particular way. Winick suggests that 
autonomy can be justified not only on moral or philosophical grounds but 
also on psychological grounds: 


People directed to perform tasks do not feel personally committed to 
the goal or personally responsible for the goal's fulfilment. This 
feeling may even apply for tasks the individual is directed to perform 
in furtherance of his or her won best interests. Choice, on the other 
hand, brings a degree of commitment that mobilizes the self- 
evaluative and self-reinforcing mechanisms that facilitate goal 
achievement.!¢ 


An example of the operation of this principle in the legal context in accord 
with therapeutic jurisprudence is when a court gives an offender a choice 
as to whether to enter a court program such as a drug court or court 
diversion program. Another therapeutic jurisprudence practice used in 
these courts to support autonomy and internal change mechanisms is 
having offenders prepare a rehabilitation plan setting out the goals they 
seek to achieve while in a solution-focused court program and the 
strategies they will implement to achieve these goals.!” Research suggests 
that the setting of goals promotes internal commitment to the achievement 
of those goals.18 

Therapeutic jurisprudence also provides guidance as to how to deal 
with offenders with problems, such as an offender who relapses into illicit 
drug use. A conventional judicial approach may well have included 
castigating the offender for the failure and imposing a significant sanction. 
That is, the court relied on the external threat of the use of force in order 
to promote behavioural change. 


Voice, and Voluntary Participation: Therapeutic Jurisprudence, Miranda and Juveniles” 
(2002) 71 U Cin L Rev 89. 

16 B Winick, “On Autonomy: Legal and Psychological Perspectives” (1992) 37 Vill L Rev 
1705, 1756-1757. 

17 D Wexler, "Robes and Rehabilitation: How Judges Can Help Offenders “Make Good”" 
(Spring 2001) 38 Court Review 18, at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2719915 at 18 May 2016. 

18 E Locke and G Latham, “Building a Practically Useful Theory of Goal Setting and Task 
Motivation: A 35 Year Odyssey” (2002) 57 Am Psychol 705. 
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A therapeutic jurisprudence inspired approach may well be to engage 
in dialogue with an offender, ask what happened, listen to but not engage 
with any talk from the offender suggesting resistance to change, ask how 
the behaviour fits with the offender’s goal to lead a healthy lifestyle, 
express empathy for the offender’s situation, ask the offender what action 
the offender intends to take to address the situation and express 
confidence in the offender’s ability to implement the strategy, that is, to 
promote their self-efficacy.19 Such an approach is informed by principles 
of motivational interviewing, commonly used in drug treatment and other 
programs to promote internal change mechanisms. It draws on the 
positive side of the judicial office, where the use of the status and authority 
of the office can encourage participants to change. 

Therapeutic jurisprudence emerged at about the same time as drug 
courts and soon became adopted as the underlying philosophy of drug 
courts and other solution-focused courts. The idea that legal processes 
could be designed to have a therapeutic effect resonated deeply with the 
mission of these courts.2° These courts represent a departure from 
conventional court processes, for, instead of simply dealing with the legal 
issue and leaving underlying issues undealt with or dealt with by other 
agencies, they seek to engage with parties and other justice system 
agencies in a collaborative effort to deal with the underlying issues as well 
as the purely legal issues. Instead of sentencing a drug offender and 
sending him on his way, a drug court adjourns the case while the offender 
undergoes treatment while under management of a multi-disciplinary 
team and appears in court regularly for review. The judicial role adopts 
some of the features of a coach or transformational leader—supporting 
positive behavioural change.2! While therapeutic jurisprudence and the 
different solution-focused courts are naturally compatible, the degree to 
which the principles of therapeutic jurisprudence have been applied has 


19 Winick and Wexler, n 14; Bruce J. Winick, “Therapeutic jurisprudence and Problem 
Solving Courts” (2003) 30 Fordham Urb LJ 1005; M King, Solution-Focused Judging 
Bench Book (Australasian Institute of Judicial Administration, 2009), ch 7, 
https://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf. 

20 P Hora, W Schma and J Rosenthal, “Therapeutic Jurisprudence and the Drug 
Treatment Court Movement: Revolutionizing the Criminal Justice System’s Response 
to Drug Abuse and Crime in America” (1999) 74 Notre Dame L Rev 439. 

21M King, “Problem-Solving Court Judging, Therapeutic Jurisprudence and 
Transformational Leadership” (2008) 17 JJA 155. 
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varied from court to court, with some practices arguably being anti- 
therapeutic according to therapeutic jurisprudence.22 

The influence of therapeutic jurisprudence has been so strong, that 
its practices are increasingly being applied in mainstream courts, 
particularly criminal courts.22 A common application is where a court 
adjourns a case to enable an offender to engage in treatment. At the start 
of the process, through appropriate dialogue with the offender, the court 
reinforces the offender’s self-efficacy and at the end of a successful 
process, the court can praise the offender for any achievements during the 
adjournment and reinforce the progress that has been made. 

The increasing influence and importance of therapeutic 
jurisprudence in the justice system can also be seen in the National Judicial 
College of Australia including it as a topic in its curriculum and the 
Australasian Institute of Judicial Administration publishing a bench book 
to aid judicial officers in its use.24 Therapeutic jurisprudence and solution- 
focused courts represent a shift in orientation of a growing number of 
courts towards the use of legal processes that support participant’s 
internal behavioural change mechanisms and thereby help them to 
address problems underlying their legal issues. By taking this approach, 
courts seek to address legal problems more comprehensively. 


THE TRANSCENDENTAL MEDITATION TECHNIQUE 


Researchers have suggested that meditation techniques fall into three 
distinct categories: focused attention, open monitoring and automatic self- 
transcending.2® Research has found that each category of meditation 
involves differing practices resulting in different effects on the brain.2° In 
focused attention, such as in concentration techniques, the attention is 


22 King, n 9, 1020-1023. 

23 King, n 19; E Richardson, P Spencer and D Wexler, "The International Framework for 
Court Excellence and Therapeutic Jurisprudence: Creating Excellent Courts and 
Enhancing Wellbeing" (2016) 25 JJA 148. 

24 The curriculum of the National Judicial College of Australia is available at: 
https://njca.com.au/wp-content/uploads/2013/07/National-Curriculum.pdf; see 
also, King, n 18. 

25 F Travis and J Shear, “Focused Attention, Open Monitoring and Automatic Self- 
Transcending: Categories to Organise Meditations from Vedic, Buddhist and Chinese 
Traditions” (2010) 19 Conscious Cogn 1110. 

26 Travis and Shear, n 25. 


102 


Journal of Maharishi Vedic Research Institute 


directed at a particular object; in open monitoring, such as in mindfulness 
techniques, the attention is directed at monitoring activity; and in 
automatic self-transcending, such as the Transcendental Meditation 
technique, awareness goes beyond or transcends the activity involved in 
the practice of the technique.?” Maharishi describes the practice of the 
Transcendental Meditation technique as follows: 


The Transcendental Meditation technique is an effortless procedure 
for allowing the excitations of the mind gradually to settle down until 
the least excited state of the mind is reached. This is a state of inner 
wakefulness with no object of thought or perception, just pure 
consciousness aware of its own unbounded nature.?8 


Research has found that the Transcendental Meditation technique 
produces a unique state where the mind is perfectly alert and the body is 
deeply rested. This state is accompanied by a high level of coherence in 
brain activity.2? The physiological attributes of this state such as decreased 
respiration and heart rates, decreased cortisol, increased skin resistance 
and improved neurophysiology are the opposite of highly stressed 
states.30 Through the practice, deep-rooted stress is released from the 
nervous system, producing improvements in diverse domains of 
individual life—body, mind and behaviour. 

Stress is of particular relevance to the criminal justice system in that 
most serious or persistent offenders come from a background of 
significant life stress caused by various factors such as family violence, 
sexual abuse, neglect, abuse, poverty and loss. Some also have learning 
difficulties, poor educational outcomes and a lack of employment skills. 
Many have a substantial history of substance abuse. 

It was natural therefore that the justice system would explore the use 
of the Transcendental Meditation technique in offender rehabilitation. For 
more than 40 years, there have been various programs, mainly within 
prisons around the world, where the Transcendental Meditation 


27 Travis and Shear, n 25. 

28 Maharishi Mahesh Yogi, Enlightenment and Invincibility (Maharishi European 
Research University Press, Rheinweiler, 1978) p 257. 

29 Travis and Shear, n 25. 

30 R Jevning, R Wallace and M Beidebach, “The Physiology of Meditation: A Review. A 
Wakeful Hypometabolic Integrated Response” (1992) 16 Neurosci Biobehav R 415. 
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technique has been used for offender rehabilitation.21 Research has found 
that the Transcendental Meditation technique promotes decreased 
offender recidivism. For example, one study found that those offenders 
who had learned the Transcendental Meditation technique while in 
Folsom Prison, California had a recidivism rate of 46.7% as compared to 
66.7% for controls, fifteen years following their release.32 The effect size 
for those who practised the Transcendental Meditation technique and who 
also engaged in group therapy was greater than for those who only did 
group therapy or only practised the Transcendental Meditation technique, 
suggesting a synergistic effect. 

The Transcendental Meditation technique has also been found to 
produce significant psychological growth in offenders. A study at 
Massachusetts Correctional Institution, Walpole found that maximum 
security prisoners experienced greater self-development over one year of 
practice of the Transcendental Meditation technique than students 
commonly do during four years of study as measured by Loevinger’s ego 
developmental scale.23 Moreover, in the prisoners, the change occurred at 
a stage of life when such change is not thought to happen. They also 
experienced decreases in schizophrenic symptoms, aggression and trait 
anxiety. The Transcendental Meditation technique has also been found to 
reduce substance abuse*4+—a problem commonly experienced by those 
involved in persistent and serious offending. 


THE GERALDTON PROJECT 


These two approaches to promoting internal mechanisms of positive 
behavioural change—the Transcendental Meditation technique and 
therapeutic jurisprudence—were brought together in the Geraldton 
Alternative Sentencing Regime (GASR) that operated between 2001 and 


31 Alexander et al, n 6. 

32 M Rainforth, C Alexander and K Cavanaugh, "Effects of the Transcendental Meditation 
Program on Recidivism Among Former Inmates of Folsom Prison" (2003) 36 J 
Offender Rehabil 181. 

33 C Alexander and D Orme-Johnson, "Walpole Study of the Transcendental Meditation 
Program in Maximum Security Prisoners IJ: Longitudinal Study of Development and 
Psychopathology" (2003) 36 J Offender Rehabil 127. 

34 For a review of the research, see: M Hawkins, “Effectiveness of the Transcendental 
Meditation Program in Criminal Rehabilitation and Substance Abuse Recovery” (2003) 
36 J Offender Rehabil 47. 
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2005. A self-evaluation and an independent evaluation of the project found 
that both approaches promoted participant wellbeing and positive 
behavioural change.?5 

In early 2001 the writer, who was then the resident magistrate at 
Geraldton, met with justice system stakeholders including police, 
members of the legal profession and community corrections officers and 
with local treatment providers to explore the possibility of establishing a 
drug court style program at the court. The meeting concluded that such a 
program should be implemented and two sub-committees were 
established to develop the requisite legal and treatment protocols. At a 
subsequent meeting a practice direction was agreed upon and GASR 
commenced operation. GASR originally only included offenders with 
alcohol or illicit drug problems. It later expanded to include those with 
family violence, mental health and gambling problems. In that regard, it 
took a more generalist approach to offending than specialist special 
intervention courts such as drug courts and family violence courts. 

How GASR Worked. The two tracks of GASR were modelled on 
similar processes operating in the Perth Drug Court and were called the 
“Brief Intervention Regime” (BIR) and the “Court Supervision Regime” 
(CSR). In the case of each track, participants were given the choice whether 
they participated in it or proceeded in the normal way to sentencing. The 
Brief Intervention Regime was similar in processes to court diversion 
programs operating in magistrates’ courts throughout Australia: in less 
serious cases, a matter was adjourned for several months while an 
offender engaged in counselling. There was also the option for a review by 
the court part of the way through the program. Upon completion of the 
program a favourable report about the offender’s progress would 
constitute significant mitigation and result in a reduction in the penalty 
imposed by the court for the offender, such as a reduced fine or a condition 
release order—a good behaviour bond—instead of a fine. The BIR could 
also be used prior to a plea being entered to the charges before the court. 

The CSR required a plea of guilty to the charges for admission to the 
program. It was for moderate to serious offenders, including those who 


35 The self-evaluation is: Geraldton Court of Petty Sessions and Geraldton Children’s 
Court, Geraldton Alternative Sentencing Regime: Self-Evaluation (Geraldton Court of 
Petty Sessions and Geraldton Children’s Court, Geraldton, 2012). The independent 
evaluation is R Cant, R Downie and D Henry, Report on the Evaluation of the Geraldton 
Alternative Sentencing Regime (Social Systems and Evaluation, Perth, 2004). 
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were at substantial risk of receiving an immediate term of imprisonment 
for their offending. This track also included some participants who were 
facing indictable charges that would later be sent to the District Court for 
sentencing. If assessed as suitable for the regime by a community 
corrections officer, they signed a behavioural contract agreeing to carry 
out certain tasks such as engaging in treatment, reporting to a community 
corrections officer, appearing in court regularly for review and obeying the 
law. Participants in this program were required to undergo treatment 
programs according to their individual need. For example, those with 
serious problems with alcohol or illicit drug use may have entered the local 
residential rehabilitation facility or have engaged in community based 
counselling. They were required to report regularly to a community 
corrections officer. 

A case management meeting attended by the magistrate, police 
prosecutor, duty lawyer or Aboriginal Legal Service lawyer or field officer 
and community corrections officer would discuss the management of 
participants prior to their appearance in open court. Any contentious 
matters—such as an application to terminate the participants 
engagement in the program for serious non-compliance—would only be 
dealt with in open court and not discussed by the magistrate other than in 
court. 

Initially participants in the CSR would appear in court weekly for 
review and less often as they made progress through their program. At the 
start, they were encouraged to set goals and strategies for their 
rehabilitation and agreed with the court to implement this plan for their 
rehabilitation. Court reviews provided the court with the opportunity to 
reinforce progress made by participants through praise by the magistrate 
and a round of applause by the court team. If there were problems, the 
court team would problem solve with participants in a similar manner 
described in the previous section of this paper on therapeutic 
jurisprudence, including the magistrate reinforcing the participant’s 
confidence in their ability to implement their rehabilitation or relapse 
prevention plan and emphasising a collaborative approach between the 
court team and the participant. 

If there was serious re-offending or a persistent breach of program 
conditions, the prosecutor would ask the court to terminate the 
participant’s engagement in the program and proceed to sentence. The 
court would hear from defence counsel and the participant before making 
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a decision whether to terminate the participant’s engagement in the 
program. The court used a point system as a guide to participants in 
dealing with breaches: they would be allocated 10 points at the start of the 
program and lose points for breaches of program conditions and have 
points restored for good performance. A O-point balance led to an 
application for termination from the program. 

Upon completion of the program, the court held a short graduation 
ceremony in open court with all GASR participants due to appear in court 
that day watching in the public gallery. A community corrections officer 
would report to the court concerning the progress the relevant participant 
had made and the magistrate then presented the participant with a 
graduation certificate and shook their hand. A round of applause then 
followed. 

GASR drew on a number of therapeutic elements: 1) The power of the 
court to defer sentence thus providing a participant with an incentive to 
engage in positive behavioural change; 2) The court taking a collaborative 
rather than an adversarial approach. It involved collaboration with the 
court team and between the court team and participants; 3) The positive 
interaction between the magistrate and participants in open court as well 
as the support of other legal actors such as community corrections officer, 
defence lawyer and prosecutor; 4) The opportunity to engage in 
therapeutic programs to address underlying issues; and 5) A holistic 
approach to offender rehabilitation. 

As to the holistic approach to offender rehabilitation, the GASR 
Practice Direction issued in 2001 stated: 


[R]ehabilitation is more than the absence of offending; it is also the 
ability to function in society, the ability to deal with life challenges in 
a constructive manner and without abusing alcohol or illicit 
drugs....The end result of rehabilitation should be the person’s 
empowerment to lead a productive, harmonious and fulfilling life in 
the community. 


This goal of rehabilitation may be best addressed by taking a holistic 
approach, addressing at once the diverse needs of the offender in the 
various life domains 

The GASR approach to offender rehabilitation also involved 
promoting participants taking responsibility for their rehabilitation, 
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through giving them choice concerning their involvement, using 
behavioural contracts, promoting their problem-solving rather than 
simply telling them what to do and promoting their thinking about the 
direction in which they would like their life to progress and what action 
they needed to take in order to achieve their goals. 

The use of the Transcendental Meditation technique in GASR. 
The magistrate raised the possibility of using the Transcendental 
Meditation technique as one of the treatment modalities in GASR with 
stakeholders. It was decided to proceed with this proposal. Seed funding 
was obtained through a private foundation. After initial positive results, a 
government grant through Safer WA was obtained for the teaching of the 
technique to 30 offenders and 10 community corrections and juvenile 
justice officers and one programs officer. 

As at the time of the GASR self-evaluation, 35 offenders, 9 community 
corrections and juvenile justice officers and 1 program officer had learned 
the Transcendental Meditation technique. Just over half were Aboriginal, 
one Maori and the rest Caucasian. A Transcendental Meditation teacher, 
Derek D’Cruz, flew to Geraldton from Perth regularly to teach each of the 
courses and to provide follow-up for GASR participants who had already 
learnt the technique. However, this ended when the government grant was 
exhausted and further funds could not be secured. 

Results of the use of the Transcendental Meditation technique in 
GASR. Most participants, justice system stakeholders and service 
providers reported positive outcomes from the use of the 
Transcendental Meditation technique by GASR participants and other 
offenders referred for instruction. These outcomes included being 
increased relaxation, decreased anxiety, greater emotional balance, 
increased self-awareness and reduced substance abuse. The following 
quotes illustrate the range of experiences of participants from their 
practice of the Transcendental Meditation technique: 


“The meditation is taking care of my anxiety therefore control of 
my drinking.” 


“Relaxed me, my temper became more controllable.” 


“An absolute life changing experience I would recommend be 
implemented in all Australian prisons.” 
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“It helped me deal with my problems [sic] a lot more focussed and 
gave me a precious tool in life to use.” 


“I became more relaxed, more aware of other people’s feelings and it 
helped me with my drug habit”.36 


The independent evaluation of GASR also found significant participant 
benefit from the practice of the Transcendental Meditation technique: 


[T]he majority of GASR/Transcendental Meditation clients spoke 
very positively of Transcendental Meditation. The extent of praise 
for Transcendental Meditation and the testimony of positive 
effects on clarity of mind, relaxation, time out for self-awareness, 
sense of control over habitual emotional reactions and facility with 
identifying thinking patterns—that were able to be discussed in 
other Programs of GASR—all point to a sound Program impact. 
There is a strong accord between the views these respondents and 
the literature.%” 


According to the independent evaluation of GASR, local service 
providers reported observing that the Transcendental Meditation 
technique produced a calm and emotional balance in GASR participants 
that allowed the providers to more easily work them. One provider told 
the evaluators that: 


Transcendental Meditation clients were able to develop a calm and 
capacity for flexibility and that this provided a base from which 
they could look at their current behaviour, at their life goals and 
work towards them without the emotional reactivity and 
resentment characteristic of DOJ clients. The CJS [Community 
Justice Services] manager at the time supported this assertion, 
commenting on the ‘breathtaking’ change in an extraordinarily 
aggressive and abusive young girl who after her first 20-minute 
Transcendental Meditation session came out with a smile on her 
face. 


36 Geraldton Court of Petty Sessions, n 35, p 26. 
37 Cant et al n 35, p 30. 
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The manager described the change in demeanour of this person as 
‘astounding’ and continuing.?® The independent evaluation concluded 
that: 


Transcendental Meditation has the capacity to reduce stress and 
enhance clear and non-reactive thinking and actions. These effects 
are a critical step towards addressing offending behaviour. The 
Transcendental Meditation training should be offered on a 
continuing basis to participants in the GASR along with required 
follow-up after.39 


There were only a few participants who did not report positively about 
the Transcendental Meditation technique but they were those who 
either did not complete the full course of instruction or did not persist 
in the practice of the technique. Indeed, one of the recommendations of 
the independent evaluation was that there be more extensive follow-up 
with participants practising the Transcendental Meditation technique. 
This recommendation is consistent with the practice of previous 
Transcendental Meditation offender rehabilitation programs.” A lack of 
funding prevented ideal follow-up taking place in relation to GASR. 

Other GASR outcomes. An exit survey was given to CSR 
participants who have finished their time in the program. As at the time 
of the self-evaluation, over 80% of participants perceived improvement 
in their physical health, mental health, depression/anxiety and 
motivation to work or study after participation in the program.*! All 
reported improvement in their motivation to stop offending. While 
these results are overwhelmingly positive, still the number of surveys 
completed was small (i-e., seven). 

The evaluators of GASR commented that the 70%+ completion rate 
for GASR participants compares favourably with the 2002/2003 
Western Australia state wide completion rates for Intensive 
Supervision Orders (53%) and Community Based Orders (62%).*2 The 


38 Cant et al, n 35, p 30. 

39 Cant et al, n 35, p 30. 

40 F Anklesaria and M King, “The Enlightened Sentencing Project” (2003) 36 J Offender 
Rehabil 35, 40. 

41 Geraldton Court of Petty Sessions, n 35. 

42 Cant et al, n 35, p 12. 
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evaluators also found that “GASR has resulted in a saving of at least 
$34,800 in costs to the Department of Justice as a consequence of some 
participants in the GASR being diverted away from imprisonment.”*% 
They also recommended greater acknowledgement by the Department 
of Justice of the achievements of GASR. 

Generally, the role of different members of the court team in the 
CSR was found to be helpful by participants. The role of the magistrate 
in using therapeutic jurisprudence inspired judging was found to be 
positive by relevant stakeholders and by participants. Here are two 
comments about the role of the magistrate in promoting positive 
behavioural change in participants: 


[Magistrate] said a lot of things I didn’t realise until I thought about 
it. He lifted my spirits and made me feel stronger. I listened and he 
listened. I got stronger. I paid attention. (male participant) 4 


The magistrate puts responsibility for sorting their problems out 
back into their lap but also makes sure they know that help is 
available, that their progress will be monitored and extra help 
provided if required. This empowers them, shows them the court 
is not there just to process them. (CJS Officer - Adults)*° 


Participants also were given the opportunity of making general 
comments about their participation in GASR in their exit surveys. Their 
comments were generally positive. Here is a selection of those 
comments: 


“Thank you for the chance of attending the program, very much help 
when I was in misery. Now I see the light again. The best thing that 
happened for me.” 

“If this program can’t help you, nothing will.” 


“My life has changed so definitely. Thanks for giving me a go.” 


43 Cant et al, n 35, p 43. 
44 Cant et al, n 35, p 25. 
45 Cant et al, n 35, p 22. 
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“I [would] like to thank everyone involved in my four months. And I 
hope that this sort of work and people can keep on helping others as 
they have for me.”46 


Another participant commented: 


I am confident that this program has helped me. 12 years of courts and 
police 

never did. In four and a half months on this program there has been 
big and positive changes to my life.*” 


Most participants reported significant change in their lives as a result 
of participation in the program. A small number did not complete the 
program mainly due to further offending and being removed from the 
program. 


DISCUSSION 


While the results from the use of Transcendental Meditation in GASR 
were generally positive, they were based on participant exit surveys, 
surveys completed by stakeholders and interviews conducted for the 
purpose of the independent evaluation. They were not the result of a 
controlled study. They are, however, generally consistent with findings 
from other research conducted in relation to the use of the 
Transcendental Meditation technique generally and research on its use 
in offender rehabilitation and in addressing substance abuse. It would 
be worthwhile conducting a controlled study in relation to the use of 
Transcendental Meditation in connection with court based offender 
rehabilitation programs such as in special intervention courts. 

The GASR results are also consistent with a central thesis of this 
article that both therapeutic jurisprudence and the Transcendental 
Meditation technique are directed towards promoting internal 
mechanisms of positive behavioural change. Results such as greater 
emotional control, improved thinking, increased self-awareness and 
improved engagement with community and justice system agency staff 


46 Geraldton Court of Petty Sessions, n 35, p 17. 
47 Geraldton Court of Petty Sessions, n 35, p 1. 
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from the practice of the Transcendental Meditation technique by GASR 
participants provide strong support for the proposition that the 
technique is useful in promoting attributes needed for positive 
behavioural change. The range of changes across different areas of 
participants’ functioning was consistent with the holistic approach to 
rehabilitation promoted in GASR. Moreover, reports that the 
Transcendental Meditation technique allowed agencies to engage more 
effectively with offenders is consistent with research finding that the 
technique has the potential to work synergistically, enhancing the 
outcomes from other programs.*® 

Reports from participants of gains from positive interaction with 
the magistrate during their regular reviews in court also support the 
usefulness of this process in supporting positive behavioural change. All 
participants to the exit survey reported that the role of the magistrate 
was very helpful, reporting outcomes such as improved self-esteem, 
lifting their spirits, assisting them to reframe their situation in a more 
positive way and helping with motivation to change.*? Given the 
background of most participants, for many of them the engagement in 
GASR may well have been the first time that a person in authority took 
a positive interest in them and supported their ability to succeed in life. 
It should be noted that the therapeutic jurisprudence elements of GASR 
also involved interaction with other justice system personnel as well, 
such as community corrections officers, prosecutor and lawyers. In 
most cases, participants reported gains from such interactions.°° 

GASR comprised multiple therapeutic elements: treatment 
programs, therapeutic jurisprudence inspired processes such as 
solution-focused judging techniques and therapeutic interactions with 
other justice system personnel, the collaborative approach to 
participants, a holistic approach to rehabilitation and for most 
participants, the Transcendental Meditation technique. It is probable 
that positive outcomes for participants are likely to have come from 
combination of therapeutic processes and programs. 

The value of the use of GASR and the Transcendental Meditation 
technique together was also discussed in the evaluation of GASR: 


48 Rainforth et al, above n 32. 
49 Geraldton Court of Petty Sessions, n 35, p 14. 
50 Geraldton Court of Petty Sessions, n 35, pp 14-16. 
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Notably, the GASR and Transcendental Meditation appear to have 
had a combined positive effect for most clients. Service providers, 
who worked with client participants of Transcendental 
Meditation, viewed the changes to client attitudes to 
rehabilitation, personal commitment and turnaround in self 
destructive and antisocial behaviour as quite remarkable. 


Transcendental Meditation practice was seen to be a very 
important element in the GASR and in some cases, the most 
important element. In the latter cases Transcendental Meditation 
had a profound positive effect on clients who were regarded as 
almost unmanageable and entrenched in antisocial behaviour. 


It should be noted that these service provider respondents were 
mostly seasoned and long-term employees of the Department of 
Justice who have seen many Program changes and who were 
initially quite openly sceptical about Transcendental Meditation 
and the GASR.°! 


Both the Transcendental Meditation technique and GASR processes 
were found to be of benefit to Aboriginal participants. This is significant 
given the over representation of Aboriginal people in the justice system. 
Even though 25 years ago the Royal Commission into Aboriginal Deaths 
in Custody made recommendations that were aimed at reducing the 
incarceration and offending rates of Aboriginal people, the rate of 
imprisonment of Aboriginal people is unacceptably high. In 2015, 
Wayne Martin, the Chief Justice of Western Australia, devoted a paper 
to the topic of Aboriginal imprisonment.*? Referring to data from the 
Australian Bureau of Statistics, he observed that: 


Aboriginal people tonight will comprise about 40% of the adult 
prison population of Western Australia even though they only 
comprise about 3.5% of the general population. The rate of 


51 Cant et al, n 35, p 29. 

52 Wayne Martin, “Indigenous Incarceration Rates: Strategies for Much Needed Reform”, 
Paper delivered to the Law Summer School, Perth, 2015, available at 
http://www.supremecourt.wa.gov.au/_files/Speeches_Indigenous_Incarceration_Rate 
s. pdf at 16 April 2016. 
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imprisonment of Aboriginal women is rising faster than the rate 
pertaining to Aboriginal men, and Aboriginal women now comprise 
more than 50% of the female prison population in this State.°? 


Research finding that the practice of the Transcendental Meditation 
technique alleviates stressful conditions—even significantly stressful 
states such as posttraumatic stress disorder®+—decreases offender 
recidivism and promotes psychological development of offenders and 
the results from its use in GASR suggest that the technique should have 
wider use in the justice system as a rehabilitation technique and in the 
community as a measure to prevent offending, including offending by 
Aboriginal people. 

The Transcendental Meditation technique is already being used 
successfully in promoting educational outcomes of children at school, 
including schools in disadvantaged areas®® and in addressing attention 
deficit/hyperactivity disorder (ADHD).°°® 

It is suggested that the practice of the Transcendental Meditation 
technique could be useful in alleviating significant stress placed on 
Aboriginal offenders that arguably contributes to their offending 
behaviour. This stress is due to a range of factors including 
dispossession from their traditional lands, cultural alienation, 
intergenerational family dysfunction, family violence, poor socio- 
economic background and chronic substance abuse. 

It is also noteworthy that the technique has been found to promote 
the health of other Indigenous populations facing similar challenges.°” 
As with GASR, the Transcendental Meditation technique could be used 


53 Martin, above n 52, p 4. 

54 For example: J Brooks and T Scarano, “Transcendental Meditation in the Treatment of 
Post-Vietnam Adjustment” (1985) 64 J Couns Dev 212; and B Rees, F Travis, D Shapiro 
and R Chant, “Significant Reductions in Posttraumatic Stress Symptoms in Congolese 
Refugees after 10 days Transcendental Meditation Practice” (2013) 26 J Trauma 
Stress 295. 

55 See, for example, the Quiet Time program run by the Center for Wellness and 
Achievement in Education, http://www.cwae.org at 15 May 2016. 

56 F Travis, S Grosswald and W Stixrud, “ADHD, Brain Functioning, and Transcendental 
Meditation Practice” (2011) 2 M&B 73. 

57 Mary Annette Pember, “Transcendental Meditation is Combating Diabetes in Indian 
Country”, Indian Country Today Media Network.com, 1 February 2012, 
http://indiancountrytodaymedianetwork.com/2012/02/01/transcendental- 
meditation-combating-diabetes-indian-country-95133 at 16 April 2016. 
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alongside other treatment and community support services and 
potentially enhance their effectiveness. 


CONCLUSION 


The court and local justice and treatment community of Geraldton, a 
regional city in Western Australia, demonstrated that innovative court 
and treatment practices could be used outside large urban areas with 
significant benefit to offenders and the local community. GASR 
demonstrated the benefits of using processes that support internal 
change mechanisms for positive behavioural change. The 
Transcendental Meditation technique promoted decreased anxiety, 
greater calmness and emotional balance and clearer thinking. These 
benefits assisted service providers in delivering their rehabilitation 
services. 

In addition, the benefits are likely to have had a positive effect on 
participant/magistrate interaction as a person who is calm and 
balanced in themselves is more likely to gain from the therapeutic 
interaction in court with the magistrate than one who is stressed and 
lacking in emotional balance. GASR also demonstrated the viability of a 
generalist special intervention court—one that deals with a multiplicity 
of offending and that does not specialise in a particular aspect of 
offending such as substance abuse or family violence. This is a model 
that could be considered more closely for regional centres and 
suburban magistrates’ courts. 

It would be worthwhile exploring the use of the Transcendental 
Meditation technique more widely in society both as preventive and as 
a rehabilitation measure. In particular, its application with Indigenous 
peoples should be explored further. While the Transcendental 
Meditation technique has significant value in its ability to promote 
psychological development and decreased recidivism, it can also 
potentially enhance the effects of other programs by preparing 
participants’ mind, emotions and body so that they may properly 
engage with those programs. 
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